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STEPHAN C. VOLKER (CBN 63093)

ALEXIS E. KRIEG (CBN 254548)

DANIEL GARRETT-STEINMAN (CBN 269146)
LAW OFFICES OF STEPHAN C. VOLKER

436 14" Street, Suite 1300

Qakland, California 94612

Tel:  510/496-0600

Fax: 510/496-1366

Attorneys for Petitioners and Plaintiffs
NORTH COAST RIVERS ALLIANCE, ef. al

NORTH COAST RIVERS ALLIANCE, STOP THE
SPRAY MARIN, CALIFORNIA ALLIANCE TO STOP
THE SPRAY, FRANK EGGER, WHITNEY
MERCHANT, LORALIE CIOFFI, HELEN KOZORIZ,
GAYLE MCLAUGHLIN, ROBERT LIEBER, TONY
MADRIGAL, LARRY BRAGMAN, PAULINA
BORSOOK, SHARON LUEHS, MIKE DE LAY and
JANICE DE LAY,

Petitioners and Plaintiffs,
V.

A.G. KAWAMURA, Secretary of the California
Department of Food and Agriculture, the CALIFORNIA
DEPARTMENT OF FOOD AND AGRICULTURE, and
DOES1-X,

Respondents and Defendants,
ABERDEEN ROAD COMPANY, PACIFIC
INCORPORATED, and DOES X1-XX,

Real Parties in Interest

BIOCONTROL CORPORATION, ISCA TECHNOLOGY

VERIFIED PETITION FOR WRIT OF MANDATE

AND COMPLAINT

R N A I  ah

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SACRAMENTO

Civ. No.

VERIFIED PETITION FOR WRIT
OF MANDATE AND COMPLAINT
FOR DECLARATORY AND
INJUNCTIVE RELIEF AND
ATTORNEY’S FEES FOR
VIOLATION OF CEQA

Petitioners/ plaintiffs NORTH COAST RIVERS ALLIANCE, STOP THE SPRAY MARIN,
CALIFORNIA ALLIANCE TO STOP THE SPRAY, FRANK EGGER, WHITNEY MERCHANT,
HELEN KOZORIZ, GAYLE McLAUGHLIN, ROBERT LIEBER, TONY MADRIGAL, PAULINA
BORSOOK, SHARON LUEHS, MIKE DE LAY and JANICE DE LAY (hereinafter “petitioners”)

hereby petition the Court for a writ of mandate and for preliminary and permanent injunctions and
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declaratory relief against respondents A.G. KAWAMURA, Secretary of the California Department of
Food and Agriculture, and CALIFORNIA DEPARTMENT OF FOOD AND AGRICULTURE, and
DOES I through XX, and by this verified petition allege as follows:

INTRODUCTION

1. Petitioners bring this action to challenge the legality of the actions of respondents
Secretary of the California Department of Food and Agriculture (“CDFA”) A.G. KAWAMURA, and the
CALIFORNIA DEPARTMENT OF FOOD AND AGRICULTURE (collectively, “CDFA” or
“respondents’”) in certifying the Final Programmatic Environmental Impact Report (“Final EIR” or
“FEIR™) for the Light Brown Apple Moth (“LBAM”) Eradication Program (“Project” or “LBAM
f’rogram”), approving the Project and making all related findings.

VENUE AND JURISDICTION

2. This Verified Petition for Writ of Mandate is authorized by Code of Civil
Procedure sections 526 (injunctive relief), 1060 (declaratory relief), 1085 (traditional mandate), 1094.5
(administrative mandate) and Public Resources Code sections 21168 (administrative mandate) and
21168.5 (traditional mandate).

3. Pursuant to Code of Civil Procedure section 395(a) this Court has venue over this action
because respondents reside in Sacramento County.

4, Pursuant to Code of Civil Procedure section 388, and Public Resources Code section
211 67.7, petitioners are serving the California Attorney General with a copy of this Verified Petition and
Complaint, and consistent with Public Resources Code section 21167.5, petitioners have served- CDFA.
with notice of this suit.

PARTIES

5. Petitioner NORTH COAST RIVERS ALLIANCE (“*NCRA™) is a non-profit
unincorporated association whose members reside, work, or recreate in the coastal watersheds of
Northern California from Monterey County to Del Norte County. NCRA was formed for the purpose of
protecting the rivers of California’s Northern and Central Coast and their watersheds from the adverse
effects of excessive water diversions, ill-planned urban development, harmful resource extraction,

pollution including the application of pesticides, and other forms of environmental degradation. Its
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members reside within the LBAM Program area, and use and enjoy the rivers and watersheds of
California’s Northern and Central Coast for recreational, aesthetic, scientific study, and spiritual
purposes. They are concerned about and would be harmed by the impacts of the Project on these
watersheds. NCRA has submitted oral and written comments objecting to CDFA’s LBAM Program
throughout its public review process, and in 2008 successfully sued to overturn the U.S. Environmental
Protection Agency’s purpérted exemption of Checkmate OLR-F and LBAM-F from registration under the
Federal Insecticide, Fungicide, and Rodenticide Act, preventing CDFA from continuing its campaign to
aerially spray those déngerous LBAM pesticides in urban areas.

6. Petitioner STOP THE SPRAY MARIN (“STSM”), was founded in February 2008 as an
unincorporated association originally sponsored by Search For the Cause, a Marin County non-profit
charitable organization. STSM represents more than 4,000 Marin County residents opposed to the
LBAM Program, including its ground and aerial spray proposals and the proposed release of millions of
irradiated moths from aircraft over cities in the Monterey Bay and San Francisco Bay Areas. STSM has
submitted oral and written objections in all phases of the LBAM EIR comment process, organized
educational forums with expert witnesses regarding CDFA’s LBAM Eradication Program, and
participated in the state legislative process to assist Bay Area legislators in drafting and passing bills to
address LBAM. Its members reside, work and recreate within the LBAM Program area, and are
concerned about and would be harmed by the environmental impacts of the Project.

7. Petitioner CALIFORNIA ALLIANCE TO STOP THE SPRAY (“CASS”) is a public
benefit corporation organized under the laws of the State of California comprising organizations, elected
officials, health professionals, and individuals who live, work and recreate within the LBAM Program
area and share the goal of protecting their inalienable rights to environmental safety and privacy, and to
not have their persons or property sprayed with chemicals, pesticides, insects, or any other substance.
CASS was formed in 2007 in response to its members’ collective concern about the adverse effects of
CDFA’s LBAM Program. CASS’ members would be harmed by, and through CASS have objected to,
the LBAM Programs’ adverse impacts on the environment.

8. Petitioner and former Fairfax Mayor FRANK EGGER is a founder and board-member of
STSM and a founding board member of NCRA. Mr. EGGER and his family live, work and recreate
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within the LBAM Program area. Mr. EGGER is concerned about, would be harmed by and has objected
to the impacts of the Project on the environment.

9. Petitioner WHITNEY MERCHANT is the Coordinator for STSM. Ms. MERCHANT
lives, works and recreates within the LBAM Program area in Marin County and is concerned about,
would be harmed by and has objected to the Project’s impacts on the environment.

10.  Petitioner LORALIE CIOFTI is the spokesperson for CASS and resides, works and
recreates within the LBAM Program area. As spokesperson for CASS, she has presented oral and written
comments against the Project’s proposed unwarranted spraying of pesticides upon non-consenting
residents. She is concerned about and would be harmed by the Project’s environmental impacts.

11.  Petitioner HELEN KOZORIZ is a leader and representative of Stop the Spray Alameda
County who resides, works and recreates within the LBAM Program area. Ms. KOZORIZ is concerned
about, would be harmed by and has objected to the Project’s impacts on her environment.

12.  Petitioner GAYLE McLAUGHLIN is the Mayor of Richmond, in Contra Costa County,
California, and sues in her individual capacity. MS. McLAUGHLIN Iivés, works, and recreates within
the LBAM Program area, and is concerned about, would be harmed by and has objected to the Project’s
impact on the environment.

13.  Petitioner ROBERT LIEBER is a registered nurse and City Councilmember from the City
of Albany, in Alameda County, California, and sues in his individual capacity. Mr. LIEBER and his
family reside live, work and recreate within the LBAM Program area. He is concerned about, would be
harmed by and has objected to the impacts of the Project on the environment.

14.  Petitioner TONY MADRIGAL, is a City Councilmember from the City of Santa Cruz, in
Santa Cruz County, California, and sues in his individual capacity. Mr. MADRIGAL resides, works,
governs and recreates within the LBAM Program area. He is concerned about, would be harmed by and
has objected to the impacts of the Project on the environment.

15.  Petitioner PAULINA BORSOOK is a leader and representative of Stop the Spray Santa
Cruz, and resides, works and recreates within the LBAM Program area. Ms. BORSOOK is concerned
about, would be harmed by and has objected to the Project’s impacts on the environment.

16. Petitioner LARRY BRAGMAN, is the Vice-Mayor of the Town of Fairfax, in Marin
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County, California, and sues in his individual capacity. Mr. BRAGMAN resides, works, governs and
recreates within the LBAM Program area. He is concerned about, would be harmed by and has obj ected
to the impacts of the Project on the environment.

17.  Petitioner SHARON LUEHS is the Coordinator for Stop the Spray San Mateo County and
is a cancer survivor. Ms. LUEHS resides, works and recreates within the LBAM Program area. She is
concerned about, would be harmed by and has objected to the Project’s impacts on the environment.

18.  Petitioner MIKE DE LAY is a Coordinator for the Coalition of California Cities to Stop
the Spray. Mr. DE LAY is a resident of Monterey Couﬁty and was a victim of CDFA’s 2007 aerial
spraying in that county. Mr. DE LAY resides, works and recreates within the LBAM Program area. Mr.
DE LAY is concerned about, would be harmed by and has objected to the Project’s impacts on the
environment.

19.  Petitioner JANICE DE LAY is a Coordinator for the Coalition of California Cities to Stop
the Spray. Mrs. DE LAY is a resident of Monterey County and was a victim of CDFA’s 2007 aerial
spraying in that county. Mis. DE LAY resides, works and recreates within the LBAM Program area.
Mrs. DE LAY is concerned about, would be harmed by and has objected to the Project’s impacts on the
environment. |

20.  Petitioners have authorized their attorneys to file this lawsuit on their behalf to vindicate
their substantial beneficial interest in securing respondents’ compliance with CEQA in connection with
their review and approval of the LBAM Program.

21.  Petitioners have performed ar;y and all conditions precedent to the filing of this Verified
Petition, have objected to the LBAM Program, and have exhausted any and all available administrative
remedies.

22.  Petitioners have no plain, speedy, and adequate remedy in the ordinary course of law,
within the meaning of Code of Civil Procedure section 1086. Unless this Court issues a writ of mandate
setting aside respondents’ approval of the Project and ordering them to comply with CEQA, the
environmental interests of petitioners and the public will be substantially and irreparably harmed. No
monetary damages or other legal remedy could adequately compensate for the harms to petitioners and

the environment that would arise if respondents’ unlawful conduct is allowed to stand.
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23.  Petitioners are entitled to injunctive relief under Code of Civil Procedure section 526
because the Project threatens irreparable environmental harm. Unless enjoined, CDFA will implement
the LBAM Program despite its lack of compliance with CEQA and other applicable laws. Petitioners
will thereby suffer irreparable harm due to respondents’ failure to take the steps required under CEQA to
adequately protect the environment. Injunctive relief is therefore warranted under Code of Civil
Procedure section 525 et seq. and Public Resources Code section 21168.9 to prevent irreparable harm to
the environment.

24,  Respondent CDFA is an agency of the State of California directed by the Secretary of
Food and Agriculture and organized pursuant to Food and Agricultural Code (“F.A.C.”) section 101 et
seq. CDFA oversees, promotes and regulates the State’s agricultural and food industries, and spearheads
California’s response to species found to be agricultural pests. CDFA is the Project’s Lead Agency under
CEQA and its proponent. CDFA prepared and approved the Project and its Final Programmatic
Environmental Impact Report, and is charged with the Project’s implementation.

25.  Respondent A. G. KAWAMURA is the Secretary of the CDFA. The Secretary of the
CDFA is the civil executive who directs and manages the CDFA pursuant to F.A.C. section 102. As
Secretary, he approved the LBAM Eradication Program and CDFA’s accompanying findings and
mitigation measures, and certified its Final Programmatic EIR on or about March 22, 2010.

26.  Real Party in Interest ABERDEEN ROAD COMPANY is a corporation organized under
the laws of the State of Pennsylvania that manufactures EPA-registered biological pesticides used to
control LBAM including Hercon Disrupt Bio-Flake LBAM and Hercon Disrupt Bio-Tie LBAM. Hercon
Disrupt Bio-Flake LBAM is registered with the California Department of Pesticide Regulation (“DPR”),
and is identified as a component of the pesticides to be utilized in CDFA’s LBAM Eradication Program.
As such, ABERDEEN ROAD COMPANY is a recipient of CDFA’s approval of the LBAM Program,
and is therefore sued as a real party in interest under Public Resources Code section 21167.6.5.

27.  Real Party in Interest PACIFIC BIOCONTROL CORPORATION is a corporation
organized under the laws of the State of Washington that manufactures Isomate LBAM Plus (“Isomate”),
a biological pesticide registered with the EPA and DPR for the control of LBAM. Isomate is identified as
a component of the pesticides to be utilized in CDFA’s LBAM Program. As such, PACIFIC
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